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EXECUTIVE SUMMARY

The emergence of community benefit agreements (CBAs) coincided roughly with the dawn
of a new millennium. Their relatively recent arrival may mean that some members of the
career and technical education (CTE) community are unfamiliar with this new urban
planning and development tool. That would be unfortunate—CBAs are likely to be with us
for some time to come, and they hold considerable potential for advancing the goals of CTE
proponents. This article explores potential linkages between the two programs—beginning

first with a few words of introduction about CBAs.

Community benefit agreements are legally binding contracts that secure private-sector
tunding for improvements within neighborhoods atfected by proposed real estate
developments. A community coalition engages area residents in identifying community needs
that become the subject of negotiations between developers and community groups. In a
successful CBA negotiation, developers provide concessions in exchange for the community

coalition’s support of the project.

CBAs have provided a variety of benefits, such as the construction of parks and recreational
facilities, provision of affordable housing, and support for local workforce development

through work placements or apprenticeships that lead to employment for area residents.

This paper will help state and local policymakers understand the potential use of CBAs to
support the delivery of high-quality CTE services in schools and colleges serving their
surrounding communities. CBAs can serve as a potent tool for delivering comprehensive
CTE programs that benefit a broad population of resident youths and adults. This desired
outcome can be accomplished only if those charged with negotiating CBAs understand the
benefits of well-designed CTE programs—and the importance of engaging CTE educators

from the secondary and postsecondary levels in planning discussions.

The paper is organized as a series of frequently asked questions (FAQs) about CBAs and
their corresponding answers. FAQs address the distinguishing characteristics of CBAs, their
potential benefits, key considerations in structuring these agreements, and “internal” and
“external” impediments to successful CBA negotiations. The conclusion considers how CBA
advocates and CTE proponents might work together on a common agenda of strengthening
neighborhoods and how their collaboration should recognize and respect the distinctive

expertise of each partner.
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COMMUNITY BENEFIT AGREEMENTS:
THE WHAT AND THE WHY

Community benefit agreements (CBAs) are legally binding contracts. They secure private-
sector funding for improvements within a neighborhood that will be significantly—and
perhaps adversely—affected by a proposed real estate development. Area needs are
identified by a community coalition, which may conduct “visioning” sessions with area
residents (Moore, Longo, and Palmer 1999, 557). Those needs become the subject of
negotiations between developers and community groups that are members of and
represented by the coalition. In a successful CBA negotiation, developers provide
concessions in exchange for the community coalition’s support of the project, thereby

enlisting the aid of local residents who will be most directly affected by the project.

CBAs have leveraged corporate funds or in-kind donations for a variety of beneficial
purposes, such as the construction of parks and recreational facilities or the provision of
affordable housing. In some instances, CBAs have been used to support local workforce
development goals—for example, by providing work placements or apprenticeships that lead

to employment for area residents, including school-age youths and unemployed adults.

CBAs have not yet been applied as effectively as they might be to support career and
technical education (CTE). Used well, CBAs can advance CTE programming within a
neighborhood and offer opportunities for area residents to advance beyond entry-level
employment or low-skill jobs. Ideally, CBAs might serve as a vehicle for funding high-quality
CTE programs that equip youths and adults with the academic knowledge and technical

skills necessary to find gainful employment in a sustainable career.

This paper provides information that may help state and local policymakers understand the
potential use of CBAs to support the delivery of high-quality CTE services in schools and
colleges serving the surrounding community. CBAs can serve as a potent tool for delivering
comprehensive CTE programs that benefit a broad population of resident youths and adults.
This desired outcome can only be accomplished if those charged with negotiating CBAs
understand the benefits of well-designed CTE programs—and the importance of engaging

CTE educators from the secondary and postsecondary levels in planning discussions.
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This paper poses a series of frequently asked questions (FAQs) about CBAs. They are:

e  Whatisa CBA?

e What types of benefits do CBAs provide?
e How are CBAs negotiated?

e What do developers get out of a CBA?

FAQs explore the unique features of CBAs that distinguish them from other land-use
devices in the following questions, as well as some of the “internal” and “external”

impediments to successful CBA negotiations:

e How do CBAs differ from traditional devices in land-use disputes?
e What are the obstacles to a successful CBA negotiation?

The FAQs also answer the following questions relating to how CBAs and CTE can enable

and support each other:

e What is the link between CBAs and CTE?
e What can CTE do for CBAs?

The conclusion considers how CBA advocates and CTE proponents might work together
on a common agenda of strengthening neighborhoods and how their collaboration should

recognize and respect the distinctive expertise of each community.

To provide context for what might otherwise be an exclusively conceptual description, two
case studies are provided. One is drawn from events experienced at The Public Law Center
(TPLC) of Tulane Law School, which represented a coalition of community members in

negotiations with Home Depot. The other case study, of CBA negotiations in Wilmington,
Delaware (available as a video on TPLC’s website),! gives a balanced overview of the CBA
negotiating process from start to finish as viewed from the perspectives of the developer, a

community coalition, and the principal public official involved (a district councilmember).

Following next, in a question-and-answer format, are “Just the FAQs” about how and why
CBAs are relevant to CTE.

1See http://www.law.tulane.edu/tscenters/PublicLawCentet/index.aspxrid=17553.
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WHAT IS A CBA?

A CBA is a legally enforceable contract
that promises to deliver specified
benefits for the community or for a

particular neighborhood.

A CBA embodies all of the
commitments made by two parties in a

written agreement (referred to in legal

terms as a “bilateral contract”), usually

between a developer and a community

coalition that represents the interests of neighborhood residents whose lives will likely be
impacted by the proposed development. These commitments are binding and enforceable in
a court of law (although most CBAs provide for alternative means of dispute resolution
short of litigation).? The duration of the CBA is fixed in accordance with the terms specified
in the contract. Some CBAs may expire when the developer has completed delivery of all
promised benefits; others may continue for an indefinite period; still others may remain in
force only for limited enforcement purposes, as when the agreement provides for mediation

or arbitration in resolving disputes.

2 For a summary of 18 CBAs and appendices regarding multiple other CBA negotiations, see the
“Summary and Index of Community Benefit Agreements” (TPLC Summary of CBAs) on TPLC’s
website at

http:/ /www.law.tulane.edu/uploadedFiles/Institutes_and_Centers/Public_Law_Center/Summary%2
0and%020Index%200f%20%20Community%20Benefit%20Agreements.pdf. Most CBAs referred to in
the text or in footnotes can be found at this website.



http://www.law.tulane.edu/uploadedFiles/Institutes_and_Centers/Public_Law_Center/Summary%20and%20Index%20of%20%20Community%20Benefit%20Agreements.pdf
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WHAT TYPES OF BENEFITS DO CBAS
PROVIDE?

CBA negotiations originated in an alliance between labor and community organizations.
Accordingly and not surprisingly, because of the labor negations, many of the most frequent
concessions made by developers in CBAs pertain to local hiring preferences, living wages,
and benefits.? Auspiciously for purposes of CTE-CBA collaboration, apprenticeship and job
training programs appear more frequently in successfully negotiated CBAs than any

developer concessions other than living wages and benefits.*
A comprehensive list of “typical” CBA benefits would likely include the following
commitments found in CBAs negotiated for the cities below each concession:
Affordable housing

e Atlanta

e Denver

e Hollywood and Highland, Hollywood and Vine

e Los Angeles: Grand Avenue

e Los Angeles: Staples Center

e New Haven

e New York: Atlantic Yards

e New York: Columbia Expansion

e  San Francisco

e Washington, D.C.

3 See the Partnership for Working Families website, which maintains a database of CBAs and
publishes a newsletter about CBA developments: http:/ /www.forworkingfamilies.otg/ (accessed
November 15, 2014).

4 See CBAs for Atlanta, Hollywood and Highland, Hollywood and Vine, Hollywood: NOHO
Commons, Los Angeles: Grand Avenue, Los Angeles: Staples Center, New Haven, New York:
Gateway Center, New York: Atlantic Yards, San Diego: Ballpark Village, San Francisco, Washington,
D.C., and Wilmington.



http://www.forworkingfamilies.org/
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Public parks and recreational developments
e Los Angeles: Grand Avenue
e Los Angeles: Staples Center
e New York: Gateway Center
e  Philadelphia: Sugar House
Child-care centers
e Hollywood: NOHO Commons
e New York: Atlantic Yards
Juvenile or senior programs
e Pittsburgh: One Hill
Public art
e Atlanta
e Los Angeles: Grand Avenue
At programs in high schools
e Hollywood and Vine
CBAs can support CTE programs that offer great value to community members, enabling
young people and adults to engage in workplace learning where academic and technical skills
may be applied in context. One of the earliest CBAs—and most pertinent for CTE
purposes—was negotiated with Los Angeles World Airports (LAWA) to govern
implementation of the Los Angeles Airport (LAX) Master Plan.5 After the CBA was
executed in 2004, a series of annual reports® documented LAWA partnerships with Loyola
Marymount University, Los Angeles Community College District, Los Angeles City College

Santa Monica College, and others to provide training in computer skills, customer setvice,

time management, bilingual skills, leadership development, hospitality training, and other

5 See CBA for the LAX Master Plan Program Article IV, “Job Training,” pgs. 9-11, where two
municipal entities (the Community Development Department and the Workforce Investment Board
for the City of Los Angeles) are designated to administer and allocate $3,000,000 each year for
contracts with “Qualified Job Training Organizations” providing job readiness, skills development,
career ladder, incumbent worker training, and other similar programs:

http:/ /www.forworkingfamilies.org/sites/ pwf/files/documents/ LAX CommunityBenefitsAgreement.
pdf.

¢ See the LAWA website for annual reports starting in 2005:

http://www.lawa.otg/ourLAX /ourLAX aspx?id=8034.



http://www.forworkingfamilies.org/sites/pwf/files/documents/LAXCommunityBenefitsAgreement.pdf
http://www.forworkingfamilies.org/sites/pwf/files/documents/LAXCommunityBenefitsAgreement.pdf
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career development opportunities. The CBA for LAX expansion is not the only example

connecting CBA-sponsored job training programs with professional educators.

The 2006 Yale-New Haven Hospital CBA provided $100,000 annually for five years to
establish career ladder programs for 100 area residents in entry-level non-healthcare
positions. An additional $200,000 per year was also provided, for a minimum of five years,
to fund an existing nursing career ladder program.” A year later, an administrator stated that
the hospital “had already put $100,000 toward internal career-development programs, and
that it had paid $200,000 to Gateway Community College for related training (as the first
installment toward the $1 million investment over five years)” (Simmons and Luce 2009; see
also Kral 2007).

Los Angeles” Hollywood and Vine® CBA allocated job training funds of $25,000 to the Los
Angeles Metro Alliance’s Health Care Careers Ladder Training Program and $50,000 to the
Workforce and Economic Development (WED) Department of the California Labor
Federation. The WED training strategy explicitly recognized the value of partnerships
among labor and management working “closely with other organizations and institutions

within their communities, such as community colleges, community-based organizations, and
Workforce Investment Boards” (Baran 2007, 37).

CBAs are not always specific in describing the implementation of job training programs. The
Bayview-Hunters Point CBA in San Francisco addressed primarily the following financial
matters: (1) the amount to be contributed by the developer, (2) proportional increases in the
developer’s monetary commitment if the size of the project increased, and (3) a phased
payment schedule for the developer to deposit funds.® The particulars of workforce
development training were finessed for later definition by providing that $8,500,000 would
be “held by an Approved Foundation” and that an Implementation Committee established
in Article 6 “shall establish processes and priorities for expenditures of the Workforce

Development Fund.” 10 The developer and coalition members were responsible for selecting

7 See Article III Covenants in Development Agreement Between City of New Haven and Yale—New
Haven Hospital, Inc., pp. 5-6:

http:/ /www.forworkingfamilies.org/sites/ pwf/ files/documents/ YaleNewHavenHospital CBA.pdf.
8 See Hollywood and Vine Mixed-Use Development Project CBA Section V, “Job Training,” pg. 7:
http:/ /www.forworkingfamilies.org/sites/ pwif/ files/documents/ CBAGatehouse FINALS5-7-04.pdf.
? See “Workforce Development Fund Commitment” and “Workforce Development Fund Deposit
Schedule,” pp. 11-12 of the Core Community Benefits Agreement for Hunters Point
Shipyard/Candlestick Point Integtated Development Project:

http:/ /www.forworkingfamilies.org/sites/ pwf/ files/documents/BayviewHuntersPointCBA. pdf.

10 1d, pgs. 11 and 14.



http://www.forworkingfamilies.org/sites/pwf/files/documents/YaleNewHavenHospitalCBA.pdf
http://www.forworkingfamilies.org/sites/pwf/files/documents/CBAGatehouseFINAL5-7-04.pdf
http://www.forworkingfamilies.org/sites/pwf/files/documents/BayviewHuntersPointCBA.pdf
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the Approved Foundation, which would then distribute workforce development funds as

directed by the Implementation Committee.!!

Some CBAs promised job training but were delayed in implementation. For example, the
Oak to Ninth CBA,'? negotiated in 2006 in Oakland, was knocked off course after the
recession intervened. It ultimately launched years later under a new name, Brooklyn Basin,
with a CBA commitment to provide $1,325,000 for job training (Mattiuzzi 2013). Further
down the California coast, San Diego’s Ballpark Village CBA'3 committed $1,500,000 for job
training and support services when negotiated in 2007. When groundbreaking finally took
place in 2015, the funding remained intact and promised to deliver training in the building

trades for 300 low-income area residents (Jennewein 2015; Showley 2015).

CTE institutions are already engaged in implementing CBA commitments to job training.
But ownership of these training programs could occasionally prove to be an issue requiring
delicate negotiations between labor representatives and CTE advocates. In The Construction
Careers Handbook, published by the Partnership for Working Families (2013), multiple
references to training and pre-apprenticeship programs appear to contemplate curricula
administered by and through unions, rather than CTE-approved programs: “A recent review
of California’s apprenticeship showed that non-union programs graduate only a tiny fraction
of all apprentices. There are a large number of non-union programs, but they don’t produce
many graduates” (p. 24). In order to make progress in this area, CBA advocates and CTE

professionals must find ways to collaborate, not compete with each other.

To date, most CBA concessions for apprenticeships or on-the-job training programs have

not been structured as part of a comprehensive CTE program or more rigorous CTE

1 See Article 9, “Management of Funds,” pgs. 16-17. Id.

12 See EBASE (2008), 39-41, Case Study #7 regarding the Oak to Ninth CBA; see also a list of Oak
to Ninth community benefits at

http:/ /www.forworkingfamilies.org/sites/ pwf/ files/documents/ Oak%20t0%209th%20CB%20Coali
tion%20Victories%20Statement%2007.06_0.pdf.

13 See Article 4, “Employment,” subsection 4.5, “Job Training Program,” pp. 9—10 in the Ballpark
Village CBA, which committed $1,500,000 to conduct classes and provide support services and
empowered an unincorporated association of 14 community, faith-based, and labor organizations to
determine “the proportion of funding between the classes and the support services” as well as the
“entity(ies) and/or program(s) through which such classes and suppott setvices shall be conducted,”
subject to the developer’s consultation and approval:

http:/ /www.forworkingfamilies.otg/sites/ pwif/ files/documents/Ballpark%20CBA.pdf.



http://www.forworkingfamilies.org/sites/pwf/files/documents/Oak%20to%209th%20CB%20Coalition%20Victories%20Statement%2007.06_0.pdf
http://www.forworkingfamilies.org/sites/pwf/files/documents/Oak%20to%209th%20CB%20Coalition%20Victories%20Statement%2007.06_0.pdf
http://www.forworkingfamilies.org/sites/pwf/files/documents/Ballpark%20CBA.pdf
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program of study'“ that aligns secondary and postsecondary educational programming to
prepare youths and adults for college entry and catreer readiness. The great potential for a
productive collaboration between CBAs and CTE will not be fully realized until CBA
negotiators and CTE educators become more familiar with the resources that each might
offer the other. Building a bridge between these two complementary fields begins with
providing CBA negotiators and CTE educators with more information, so that they gain a
better understanding of each other’s field of practice and can more easily see opportunities

for collaboration.

14 A CTE program of study, desctibed within Section 122(c)(1)(A) of the Car/ D. Perkins Career and
Technical Education Act of 2006, includes the expectation that CTE programs will incorporate both
secondary education and postsecondary education elements; will include rigorous academic and
technical content offered in a nonduplicative progression of courses to prepare students to succeed in
postsecondary education; may offer opportunities for high school students to participate in dual or
concurrent enrollment programs; and can lead to the award of a postsecondary, industry-recognized
credential or certificate or to an associate or baccalaureate degree.
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HOW ARE CBAs NEGOTIATED?

The first step in a CBA negotiation is to establish a community benefits coalition (CBC) that
incorporates the broadest possible representation from the affected community and that is
authorized to speak on behalf of the community.!> Neighborhood residents organizing

themselves for negotiations should adopt a CBC operating agreement and principles.!6

Introduction to Home Depot Case Study of CBA Negotiations. After Hurricane
Katrina devastated New Orleans in August 2005, destroying tens of thousands of homes and
businesses and displacing hundreds of thousands of residents, the construction industry
anticipated “boom-town” opportunities in the rebuilding phase of the city’s recovery. Home
Depot wanted to build in the Central City neighborhood of New Otleans a store that was
expected to generate the highest return per square foot of any store in the national Home
Depot chain. Beginning in the spring of 2006 and continuing until May 2007, when the
proposed store received its final approvals from the city council, TPLC served as legal
counsel to a coalition of area residents and provided technical assistance services to support
their visioning, negotiating, and internal governance needs. This paper makes periodic

references to that CBA negotiating process.

The “CBC Operating Principles,” which are attached to the “Community Benefits Coalition
Operating Agreement,” are designed to avoid conflicts of interest among CBC members.
Eatly in the Home Depot negotiating process, the CBC established an ethics committee to
consider and resolve complaints about possible conflicts. Its decisions were binding on CBC

members, in accordance with the terms of the CBC operating agreement.

CBA negotiations are carried out between a developer and a community coalition; the public

sector often plays no role at all.'” The Central City CBC’s negotiations with Home Depot

15 See The Public Law Centet’s website for a rudimentary draft:

http:/ /www.law.tulane.edu/tscenters/PublicLawCenter/index.aspx (accessed November 15, 2014).
16 See http:/ /www.law.tulane.edu/tscenters/PublicLawCenter/index.aspx?id=17553 (accessed
November 15, 2014).

17 In most instances, the “public sectot” will be municipal government, and it will play no role at the
table in negotiations between community members and the developer. Exceptions to this “rule” do
exist, however. In Milwaukee, community advocates secured a local ordinance that directs developers
to accept prevailing wage commitments or accommodate affordable housing when they receive direct
financial assistance from the city or purchase city-owned land. When Los Angeles expanded its
airport, the community negotiated its CBA directly with a city entity, Los Angeles World Airport. The
community secured a $500 million package of environmental mitigation and jobs-related benefits. See
Marcello, 660.



http://www.law.tulane.edu/tlscenters/PublicLawCenter/index.aspx
http://www.law.tulane.edu/tlscenters/PublicLawCenter/index.aspx?id=17553
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were monitored by the district councilmember, but she did not sit at the table nor did she
have any input into the neighborhood’s list of requested community benefits. The
councilmember’s most productive role was in motivating the developer to deal seriously with
neighborhood activists. She made it plain to Home Depot that she supported CBA
negotiations but then stepped back and allowed the parties to deal directly with each other.
This was the same approach described in the second case study that can be viewed in a video
presentation by Wilmington, Delaware Councilmember Hanifa Shabazz. She supported a
successful CBA negotiation over the siting and development of a composting plant in her
district by bringing the parties together and then stepping out of the subsequent two-party
dialogue between them.!®

When cities negotiate directly with

How Do CBAs Compare to Public-

devel th tiati ult . ;
& developer, the Negotations fes Private Partnership Agreements?

in a public—private partnership

(PPP) that embodies in an Public-Private Community
enforceable agreement the public Partnership Benefits
and private parties’ commitments Agreement Agreement

to each other.!” When CBCs
negotiate directly with developers,
the resulting product is a CBA that CITY cBC

also embodies enforceable

commitments between the two

parties. By contrast with a PPP, these are two private parties, even though the CBC may be
conducting its negotiations in the public’s interest. A PPP needs the approval of municipal
officials; a CBA needs only the approval of its two private parties. Upon receiving the
requisite approval, both PPPs and CBAs may thereafter be enforced in court.

CTE educators would not be directly involved in most CBA negotiations. They would
instead more often provide behind-the-scenes technical assistance to the CBC negotiating
team by drafting written proposals for them to present to the developer, by supplying the

team with technical information about “best practices” in CTE (e.g., offering rigorous CTE

18 See http:/ /www.law.tulane.edu/tlscenters/PublicLawCenter/index.aspx?id=3906 (accessed
November 15, 2014), where links take the viewer to a video recording of a May 11, 2012, symposium
on CBAs co-sponsored by TPLC and the Urban Land Institute: “Win-Win-Win: The Advantages of
CBA’s for the Community, Developers, Government, and You!” Presentations by the developer, a
community representative, and the Councilmember reproduced a case study of Wilmington’s
successful reconciliation of competing concerns.

19 The PPP may become a “public” document when it is presented to the City Council for approval,
but negotiations are usually conducted “off the radar screen” between a developer and executive
branch officials, leaving no room for the public to observe or participate (Bezdek 2006). See also
Marcello (2007), 660—63.



http://www.law.tulane.edu/tlscenters/PublicLawCenter/index.aspx?id=3906
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programs of study), and by doing whatever they can to strengthen the hands of CBC
negotiators striving to secute the delivery of high-quality CTE instruction as one of the

developer’s concessions in the CBA.




USING CBAs

TO SUPPORT CTE - L " 5

WHAT DO DEVELOPERS GET OUT OF A
CBA?

Developers seek to minimize risk; CBAs help developers by diminishing their exposure to
one type of risk—a lack of community support for their proposed development or even,

potentially, outright opposition to it.

Major developments frequently require some type of public-sector approval—a zoning
change, favorable tax treatment, bond financing, infrastructure improvements, or a
combination of these and other public resources.?’ When it comes time for the developer to
stand before a public body and request vital approvals from public officials, the developer
does not want to stand alone. CBAs create a shared interest between the developer and the
community in seeing that the proposed project will come to fruition. CBAs assure a
developer that when public officials are called upon to vote “yea” or “nay” on a proposed
project, they will see the familiar faces of their constituents standing alongside or backing up

the developet's request.

Introducing CTE into a CBA negotiation may appeal to developers who want to serve the
educational needs of the community and assist in developing a better-prepared workforce.
Developers can present themselves as responsive to the needs of young people and adults
participating in structured CTE programming that would provide increased opportunities for
employment. Since individuals completing a rigorous CTE program of study would be
expected to master the academic and technical skills necessary for college and career success,
developers would enjoy the added benefit of investing in educational programming that

eventually leads to better-prepared workers, playing to the developer’s own best interests.

20 Bezdek lists “a host of financing devices ... deployed to attract developers to state-favored projects,
including tax exempt development bonds, public finance and mixed-public/ptivate finance ventures”
(2000, 61).
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HOW DO CBAs DIFFER FROM
TRADITIONAL DEVICES IN LAND-USE
DISPUTES?

It is easy to lose sight of a CBA’s distinctive characteristics and confuse it with other
mechanisms that sometimes come into play in traditional land-use planning disputes. This
section looks at three such sources of confusion: good neighbor agreements (GNAs),
Astroturf coalitions, and “not in my back yard!” (NIMBY) responses. CTE representatives
run the risk of wasting their time and losing the chance to produce funding or career training

opportunities for CTE if they overlook the pitfalls associated with these three devices.

GOOD NEIGHBOR AGREEMENTS

Neighborhood associations have long used GNAs?! to achieve neighborhood goals. CBAs
are a relatively recent arrival and considerably less familiar to neighborhood activists, who
sometimes announce that a CBA is their objective when in fact the outcome will be a GNA.
CTE proponents must be able to distinguish between CBAs and GNAs; otherwise, they
might spend valuable time in pursuit of community benefits through a GNA negotiation that
simply will not provide sufficient funds to support a CTE investment. Here are some of the

distinguishing characteristics between CBAs and GNAs:

o Scal—GNAs frequently deal with projects of a relatively modest size, as when
the owner of a proposed new bar or restaurant accepts restrictions on hours of
operation, parking, littering, noise, and other immediate impacts. By contrast,
CBAs involve major developments that are larger in physical size and that
require the expenditure of larger sums of money. A significantly large revenue
stream is essential in funding the community benefits, which would not be

supportable with the reduced revenue stream generated by a smaller project.

21 See, for example, the website for LISC Community Services Initiative, a National Technical
Assistance provider for the Byrne Criminal Justice Innovation Program in the U.S. Department of
Justice, Bureau of Justice Assistance, where sample GNAs are available for downloading and use in
enhancing public safety within neighborhoods:

http://www lisc.otg/csi/strategies_&_solutions/tools_&_templates/sample_community_agreements
_&_memoranda_of_understanding.php.



http://www.lisc.org/csi/strategies_&_solutions/tools_&_templates/sample_community_agreements_&_memoranda_of_understanding.php
http://www.lisc.org/csi/strategies_&_solutions/tools_&_templates/sample_community_agreements_&_memoranda_of_understanding.php
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e Focus—A typical GNA might be characterized as “inward looking” with respect
to the proposed project. For example, neighbors living next to the project
would want to be sure that it provides for adequate on-site parking or that lights
shine down into the parking area rather than spilling out into the surrounding
area. CBAs could instead be characterized as “outward looking,” since they
engage developers in a dialogue about community benefits that might be located
off-site—e.g., a pocket park, a senior or juvenile center, or (pertinent to CTE)

an educational program for neighborhood residents.

o Defensive Posture—GNAs more often adopt a defensive posture in dealing with
new projects, seeking solutions that will prevent or ameliorate the adverse
impacts of a project on the surrounding area. CBAs aspire to go beyond
immediate project impacts and build community strength with negotiated
benefits from positive spin-off projects. CBAs and GNAs may both exhibit a
mixture of “defensive” and “affirmative” strategies in their content, but the
greater availability of resources in a CBA context enables them to accentuate the
positive much more so than GNAs, which more often seek to curtail a project’s

adverse impacts.

Both GNAs and CBAs perform useful functions for neighborhood associations, and both
are powerful community empowerment mechanisms. But they are distinctly different devices
that should not be confused. GNAs do not generally support benefits beyond the borders of
the project site, because their more modest projects do not generate sufficient funding.
CBAs, on the other hand, do promise sufficient revenues from a major development to
underwrite the costs of new benefits extending broadly throughout the surrounding

community.

ASTROTURF COALITIONS

This metaphor distinguishes a truly representative grassroots community coalition from a
false front that purports to represent community interests but is put together by and remains
obligated to the developer. Astroturf coalitions are the community-organizing equivalent of a
“union shop,”?? lacking in legitimacy that derives from authentic involvement by the affected
community. CTE proponents would do well to assure themselves before aligning with a
community coalition that they are dealing with authentic representatives of the community.

Working with phony community groups may prove to be a consummate waste of time

22 A “union shop” is not a true “union” that represents workers’ interests because it is put together by
an employer and is more akin to a division or “shop” within the control of the business—just as
Astroturf (“artificial grass”) organizations are not true grassroots organizations because they are
controlled by developers, not by the community.
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because they won’t deliver the community support needed to get the project approved and
therefore won't produce the revenue stream that’s essential to fund benefits under the CBA.
For example, see TPLC’s summary of CBAs prepared by The Public Law Center (2011)
regarding the CBA for New York: Atlantic Yards, which was “widely viewed as the result of
developer manipulation and community coalition dismemberment. Many of the community
groups were weak and some were designed solely as a facade to negotiate the CBA without
pressuring the developer too heavily. One community group even received a $5 million
donation from the developer to oppose some of the provisions of the CBA, which some

have considered undeniable corruption.”

NIMBY ACTIVISTS

CBA negotiations are no place for the implacable opponents of a project. “Not in my back
yard” may be an entirely legitimate response to some projects that are so threatening and
destructive as to be beyond the pale, for example, where a neighborhood organization
announces its implacable opposition to the establishment of a waste transfer station within
its residential community. NIMBY opposition is simply not conducive to the “agreements”
that are central in CBA negotiations. CBAs align the interests of developers and
neighborhood residents, who thereafter share a common commitment to completion of the
proposed development, since benefits only flow to the community if an “agreement” enables
the project to come to fruition. NIMBY-like opposition would consider the CBA a “sell-
out” of neighborhood interests, regardless of how many benefits it promised to deliver. Here
again, CTE proponents would be wise to pay close attention to their alliances and avoid
joining up with the forces of intractable opposition. Dealing with intractable NIMBY
opponents is a waste of time because they will never support a CBA; they do not want to see
the project go forward—and without the project, there will be no project revenues to fund
CTE benefits.
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WHAT ARE THE OBSTACLES TO A
SUCCESSFUL CBA NEGOTIATION?

Potential pitfalls are plentiful in the path toward a successful CBA negotiation. Executive
branch officials who recruit developers to invest in their cities may view CBA negotiations as
an unwelcome speed bump on the road to economic development.?> CBA proponents could
encounter resistance from a district councilmember for the same reason—an intense desire
to claim success for economic development within the district; or, damaging in its own way,
the councilmember might want to assert control over the CBA negotiations in order to claim
credit for any benefits flowing to the community. A developer might resist entering
negotiations or fail to see a link between community concerns and the proposed project.?
The CBC might even suffer self-inflicted wounds, losing neighborhood solidarity and seeing
the community fracture into fighting factions under the pressures of negotiating an

acceptable agreement for area residents.

Contflict of interest is one of the most predictable (and perhaps inevitable) challenges faced
by CBCs at some point in their negotiations. These conflicts may be either “internal” to the
coalition or “external” among key public officials, who often hold the power to facilitate or
subvert CBA negotiations. CBCs can establish prohibitions and procedures to deal
effectively with the former type of conflict. Regarding the latter, they can be vigilant but not

omniscient, as hard experience has demonstrated.

2 “Unfortunately, local officials often treat public participation as if it obstructs or provides only
marginal benefits to the decision process, rather than embracing it as an essential element of
decisionmaking” (Camacho 2005, 38).

24 A developer wanted Denver’s Urban Renewal Authority to declare a brownfields site blighted,
creating an urban renewal district that would qualify for financial redevelopment incentives, but
community activists opposed the request until the developer agreed to invest in the neighborhood
(Couch 2003, C3). Denver’s Planning Board delayed a decision because it regarded the project plans
as “incomplete.” After three years of negotiations among city officials, the developer, and the
community, the developer accepted in February 2006 a CBA that included commitments on
affordable housing, wages and benefits, local hiring, neighborhood cleanup activities, and controls on
big-box development. See http://fresc.otg/about-us/accomplishments/ (accessed November 15,
2014).
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INTERNAL CONFLICTS

The following CBC operating principles? bind CBC members to observe multiple

protections against their own conflicts of interest:

e A member who seeks or may receive a direct benefit from the proposed CBA

may not serve on the negotiating team.
e A member may not act individually to negotiate with the developer.

e A member may not work for or derive any benefit from the developer for a

period of one year after execution of the CBA.
e Disagreements with other coalition members will not be aired publicly.

e A member may not speak out individually against a project under CBA

negotiations without first resigning from the coalition.

e Questions or concerns about implementation of the operating agreement and
operating principles will be brought to an ethics committee for resolution (see
Marcello 2007, 664).

The operating principles serve not only to protect the coalition and its members from
potential conflicts of interest; they also promote harmonious relationships among coalition

members.

CTE proponents are not bound by the same ethical strictures that apply to CBC members.
As noted above, CTE representatives will usually not be at the negotiating table and will
generally play a behind-the-scenes role as advisers to the negotiating team. Even if CTE
proponents become part of a CBA negotiation, their role will most often be to provide
technical assistance. They likely will not serve as members of the CBC and therefore will not
be required to sign either the operating agreement or the operating principles. Nonetheless,
CTE proponents would best serve their own interests and those of the coalition by
conducting themselves in accordance with the foregoing ethical principles. Everyone who
participates in the implementation of a CBA should speak exclusively through the coalition
and not directly to the developer; otherwise, the power of the community coalition will be

diminished and the community benefits will not be forthcoming.

% See the link to “CBC Operating Agreement and Principles” on TPLC’s website at
http://www.law.tulane.edu/tscenters/PublicLawCenter/index.aspx?id=3906 (accessed
November 15, 2014).
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EXTERNAL CONFLICTS

CBA advocates have no defense against external conflicts of interest, except perhaps eternal

vigilance—and that will not always prove sufficient.

In the case study cited previously, the Central City CBC’s initial communications with Home
Depot were encouraging. A company vice president travelled from headquarters in Atlanta
to meet with the CBC negotiating team in October 2006 and at the end of the meeting
invited the CBC to submit its proposal for a CBA. The CBC’s letter went out in November
and included among its proposals a local high school internship. Local counsel for Home
Depot repeatedly assured the CBC that the home office was considering its requests, but
those assurances never converted into action. Home Depot’s counteroffer, when it arrived in

eatly January 2007, was disappointing.

CBA negotiations finally came to an unhappy end at a meeting in 2007. There CBC
members, two members of the city council, the mayor’s economic development leader, and
two Home Depot executives from Atlanta convened to attempt a last-minute agreement
before the council considered a motion to relinquish the city’s control over streets
underlying the proposed building site. The motion was essential for the project to go
forward. The district councilmember spoke strongly in favor of a CBA. Home Depot
executives were guarded in their response, neither embracing nor rejecting the proposition.
But the mayor’s representative expressed the administration’s strong opposition to a CBA
and cautioned the district councilmember that her support for a CBA could put the entire
project at risk (Russell 2012). Ultimately, the district councilmember settled for a
commitment from Home Depot to work with her toward delivering some benefits to the
community, and in return she let the motion go forward for approval. That meeting

effectively ended meaningtul negotiations, and a CBA never did materialize.

The mayor at this time was C. Ray Nagin, who later became the first mayor of New Orleans
to be convicted and sentenced to prison—for wrongdoing directly related to the CBA
negotiations with Home Depot.?6 Convicted on 20 of 21 counts, he received a 10-year
sentence that began in September 2014. According to the indictment and the evidence
presented at trial, Nagin called Home Depot’s chief executive, Frank Blake, during the CBA

negotiations, and his message essentially was, “Don’t be bothered by those community

26 See http:/ /www.cnbceprime.com/american-gteed/ episode/ ray-nagin-new-otleans-shakedown/.
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advocates. I can take care of that problem.”?” Concurrently with these damaging
communications to Home Depot, he and his sons were pleading with the company for an
exclusive countertop installation contract with their jointly owned company. Months later,
after final city approvals enabled Home Depot to begin construction, the company did

award the contract to the Nagin family’s business.

This subtext of the mayor’s self-interest was unknown to CBA advocates during their
negotiations with Home Depot. Outside observers cannot know how significantly it
contributed to the demise of those negotiations, nor can the CBC say, even with the benefit
of hindsight, how it might have done business differently to counter the undermining
influence of a hostile public official’s private comments to Home Depot. The only recourse
for such wrongdoing may be after-the-fact criminal prosecution or an ethics investigation,?
too late to save an embattled CBA negotiation. CBCs can deal effectively with the potential
for “internal” conflicts of interest, but they may be powetless to detect or prevent malign

influences generated by an “external” conflict.

27 Russell (2013) summarized the mayot’s wrongdoing on the Home Depot project as follows:
“Using his political stroke to help kill a “community benefits agreement” that would have
required Home Depot to hire a certain number of residents from the surrounding neighborhood,
and pay them above-market rates, at the retailer’s new Central City store. The indictment charges
that in return for mayor’s help, the Nagin family’s granite firm—Stone Age LLC—teceived a
“coveted” contract to be the exclusive granite installer for four Home Depot stores in the New
Orleans area. The indictment does not name Home Depot, referring to the company as “major
retail corporation.”

28 The Louisiana Board of Ethics has jurisdiction over noncriminal ethical violations under Louisiana

Revised Statutes 42: 1101, et seq., and it did launch an investigation of Nagin, which was put on hold

pending the outcome of his federal trial.
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WHAT IS THE LINK BETWEEN CBAs AND
CTE?

One of the most obvious links between CBAs and CTE may be the potential for money
from developers to fund CTE programs. CBAs can foster CTE by providing an income
stream of supporting revenue that extends the benefits of CTE courses of study to undet-
resourced neighborhood residents. CBA funding can also be used to purchase CTE
instructional equipment and supplies. Money need not be the only benefit, however;
institutional arrangements between businesses and CTE providers afford another rich

opportunity for community gains.

CBAs are typically negotiated between community coalitions and businesses that want to
locate within a community. The proximity of these businesses to educational facilities in the
community opens the possibility for student work-based learning placements structured as
part of regular school programming. Working with educators, businesses may be able to
create a range of workplace experiences for students and instructors that provide authentic
learning experiences aligned with the school curriculum. A well-formulated CBA would
connect workplace opportunities with classroom curriculum to provide a more robust

learning experience, where work experiences complement or reinforce CTE programming.

What might CBA negotiators seek from developers in support of CTE curriculum
innovations? They might expect employers to join with CTE educators—secondary and
postsecondary—in building out rigorous CTE programming that provides students with
opportunities to gain both college and career readiness skills. This collaboration could also
yvield workplace exposure that helps high schools understand the range of careers available to
them (e.g., in sales, accounting, management, distribution, and logistics). Young adults in
postsecondary education might have the opportunity to apply skills as part of an internship
(paid or unpaid) integrated into their coursework. Faculty might also engage in discussions
with employers to gain firsthand understanding of the types of skills expected of their

students.

In addition to curricular connections, CBA negotiations could be used to gain marketplace
support for CTE programming. For example, employers might provide an employment
preference for students enrolling in secondary or postsecondary CTE programming, or they

might extend a hiring preference to those completing a recognized CTE program of study.
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Businesses could arrange for donations of obsolete equipment to schools or could agree to
the use of workplace equipment for instruction, saving schools and colleges the expense of

continually investing in high-end capital infrastructure to keep programs current.

Community members constitute a logical and readily-available target population for the
benefits of CTE programming. All students enrolling in CTE programs would benefit from
the development of a CBA, but in practice the limited resources available may make it
necessary to restrict program involvement by community members. In order to protect
against any appearance of favoritism in opening access to the CTE programs, the CBA
should establish a sound procedure for selecting CTE participants from among community
members. A first step might entail developing a needs assessment to identify those most
likely to benefit from program supports and then identifying objective selection criteria
administered by independent CTE professionals to admit a target population of community

members as students.

Collaboration between CBA negotiators and CTE educators on selection procedures and
other aspects of the CBA would be entirely consistent with the Programs of Study Design
Framework,? prepared by the Office of Career, Technical, and Adult Education, which
promotes “partnerships’ as “central” to design, implementation, and maintenance of CTE
programs of study. CBAs can serve as an excellent vehicle for building the recommended
“ongoing relationships among education, business, and other community stakeholders.” By
their very nature, CBAs also produce “written memoranda of understanding that elaborate
the roles and responsibilities of partnership members.” CTE proponents might consider
CBA negotiations as a means of linking “into existing initiatives that promote workforce and

economic development” (U.S. Department of Education 2014).

2 See http:cte.ed.gov/nationalinitiatives/rposdesignframework.cfm/ (accessed November 10, 2015).
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WHAT CAN CTE DO FOR CBAs?

CTE experts can help the parties to a CBA secure the most “bang for their buck” in

designing and delivering an important community benefit—CTE for community residents.

The typical actors in a CBA negotiation (e.g., business executives, community members,
transactional lawyers) are poortly equipped to design or deliver CTE; they need the guidance
of CTE professionals. When the Central City CBC sought an “earn while you learn”
afterschool internship for area high school students at the proposed Home Depot, advocates
were only capable of stating their interest conceptually. If called upon to define with more
specificity the particulars of such a program, they would have been hard put to do so

because they lacked the requisite expertise.

The most efficient use of resources in designing and delivering CBA-based educational
benefits would be to tap into existing expertise among CTE professionals. Their track record
of educational outcomes will lend credence to CBC requests for a commitment of resources
from the developer during the front-end negotiations. Providing in the CBA for collection
of valid and reliable data on the implementation of CTE programs will give both the
developer-investor and the community-beneficiaries comfort after the fact that the money is

being well spent, based on quantifiable results.

Putting CTE into the mix also strengthens the hand of CBCs by bringing to the negotiating
table a stable interest group with established links to public officials—as opposed to the
sometimes ad hoc nature of CBCs that arise out of the exigencies of a particular project and
may have no continuing existence beyond the CBA negotiations. By inviting secondary
schools, career and technical education centers, community college institutions, and other
CTE providers to play a role as stakeholders in the CBA negotiations, community

representatives can diversify their coalition of supporters working for a successful outcome.
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CONCLUSION

Community advocates and career and technical education (CTE) educators share a common
agenda—to address the needs of an under-resourced population in ways that bring enduring
benefit and that strengthen the overall social fabric within which the client population lives
and works. Everyone has an interest in strengthening the neighborhoods surrounding
expensive new developments, including developers, community members, public officials,
and the city as a whole that will enjoy the benefit of new revenues derived from the
development. Community benefit agreements (CBAs that fund CTE programs or provide
workplace learning opportunities for neighborhood residents living near a proposed new
development can often be tied into career opportunities connected with the new project.
CBA-CTE collaboration holds great promise in making the most of these opportunities to
strengthen neighborhoods.

CBA organizers and CTE professionals each possess distinctive expertise within their
respective fields. They need to respect those lines of division and accept the guidance of
partners working within their own areas of expertise as they forge collaborative working

relationships.

CBA and CTE advocates would be wise to build productive working relationships with
public officials and public bodies before CBA negotiations. They also need to educate the
press, the public, the civic sector, and the business community about their respective
programs, and to do as much of this educational work as possible before launching CBA

negotiations.

These educational efforts may need to reframe how economic development is understood
among the press, public officials, and some business executives. If “economic development”
is perceived exclusively in terms of “new” development—new businesses lured into a
community or new construction—public officials are liable to adopt a hostile attitude toward
CBAs. This would impose additional costs on new developers and might thereby impede the
decision to invest in a new community. This paper argues for a paradigm shift in
petceptions: Economic development should be more broadly understood in terms of human
capital investment and community strengthening. Well-formulated CBAs that align with and
reinforce existing CTE programming will contribute to increased postsecondary enrollment
and improved workforce development—outcomes that ultimately strengthen both the

community and new (or existing) firms in the community.
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Economic development can and should mean far more than just “new” business. Economic
development means sustainable development that protects and enhances the long-term
viability of cities and neighborhoods (Salkin 2002). When a developer accepts local hiring
preferences and agrees to pay project employees a living wage with benefits, the developer’s
commitments mean economic development for area merchants, who benefit from the
multiplier effect of increased buying power among area residents. And when a CBA includes
CTE instructional opportunities for neighborhood residents and their children, the entire
community derives multiple, long-term rewards that can be measured in social stability and

increased earnings power from this investment in the future.
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